THE 2020
CENSUS AND
REDISTRICTING:

What You Need To Know Now

By David Méndez, Bob Heath, and Joshua Katz,
Bickerstaff Heath Delgado Acosta LLP

Does your city elect members of the governing body from
single-member-districts? If so, it's time to start planning
for the 2021 redistricting effort.  Upon the release of the
2020 census data by the federal government, city councils
must review population changes to determine if districts
have become imbalanced and must be redrawn. Holding
elections based on imbalanced districts may subject the
city to potential legal challenges under the one-person,
one-vote principle of the United States Constitution.

Organize a Timely and Comprehensive
Redistricting Process

With the limited window available for redistricting, it is
crucial for a city to craft an efficient and comprehensive
redistricting process. The 2021 redistricting cycle will
mark the first time since 1972 that Texas cities undertake
the process without the preclearance requirements of
Section 5 of the Voting Rights Act (VRA). Historically,
Section 5 required Texas cities to obtain approval of voting
changes, including redistricting plans, from the Department
of Justice prior to using them in an election. As a result of
a 2014 ruling by the United States Supreme Court, Section
5 preclearance is no longer applicable. However, cities
remain subject to the nondiscrimination requirements of
Section 2 of the VRA.

To address this Section 2 obligation, cities should make sure
any plan they consider does not adversely impact the voting
rights of protected voter groups while avoiding a potential
challenge from other voters. This is essentially a balancing
act. The city wants to avoid adversely impacting voting
rights of any protected minority voting group while at the
same time ensuring that any accommodations it makes for
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the protected group are only to the limited extent necessary
to address the issues of these voters. Otherwise, the city
risks a finding of a prohibited race-based redistricting under
the principles of Shaw v. Reno.

As cities have navigated these competing legal standards,
a well-defined and recognized set of districting criteria has
developed. These criteria, which have been developed by
the courts in the context of voting rights litigation under the
Voting Rights Act as well as federal and state constitutional
cases set out the guiding elements for properly drawn
redistricting plans. Adherence to these traditional districting
criteria for the development of redistricting plans and data
should form the foundation for the city's process.

While a process for public participation as originally dictated
by the Department of Justice preclearance process under
Section 5 of the Voting Rights Act no longer applies, cities
may nonetheless find that their constituents will continue to
demand transparency and an opportunity to participate and
provide input into the redistricting process. Guidelines for
public participation and for the submission of redistricting
plans by the public for council consideration may further
facilitate the redistricting process for the city.

The Census Redistricting Data File

The census will count the population of the United States
as of April 1, 2020. The data derived from the census is
known as the “PL. 94-171 file" The file consists of total
population and voting-age population catalogued by sex,
race, ethnicity, and voting age. It is reported at the “census-
block level," which is the smallest geographic area used to
determine population. The file is required to be released
by April 1, 2021.
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Historically, cities have used the P.L. 94-171 file to redistrict.
During the past decade, however, lawsuits were brought to
compel cities to instead use “citizen-voting-age population
(CVAP)". Using CVAP data would have the effect of excluding
children and non-citizens from the count. The United
States Supreme Court ruled that there is no constitutional
requirement to use CVAP. It left open the question whether
a city or state could choose to use CVAP.

The Citizenship Question

To provide CVAP data as part of the census, the Trump
administration attempted to include a citizenship question
on the 2020 census. The move was challenged by various
states and cities, and the Supreme Court invalidated the
administration's effort. Because the Court prohibited
inclusion of the question on the census, the administration
now plans to report CVAP in a separate file released
contemporaneously with the PL. 94-171 release. This file
will be created by supplementing census responses with
administrative records that reflect individuals' citizenship
status. While this CVAP data may be available, it is not clear
at this time how complete and accurate it will be. Also,
depending on the results of the 2020 presidential election,
it is not clear whether the agency will continue on its current
course to produce and release this data.

Timing the City's Redistricting Effort

Because the PL. g94-171 file is not likely to be released until
February or March 2021, cities will not be able to use this
census data to draw districts for their May 2021 general
elections. The November 2, 2021, general election or
elections in 2022 will be the first ones for which the new
census data can be used.

Cities with November 2, 2021 elections have a particularly
small window to redistrict. Under Texas law, a boundary
change for a single-member district is not effective unless
it is adopted more than three months before election
day (in this case, before August 2, 2021). However, the
candidate filing period for this election actually opens July
17, 2021. Likewise, early voting by mail requires that ballots
be prepared and mailed to voters shortly after the filing
deadline. As a practical matter, and to avoid criticism from
anxious candidates and voters for this election cycle, a city
should plan to complete its redistricting process at least as
early as the beginning of the candidate filing period. This
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allows a 100-day window (April 1 to mid-July) for the city to
redistrict for its November 2021 elections.

Probably only a few Texas cities have to face the November
2021 scheduling issues. In fact, most Texas cites will be
looking at redistricting for general elections beginning in
2022 or in May 2023. While these cities do not have to
engage in the 100-day sprint described above, there may
be practical reasons to complete redistricting by the end of
September 2021.

To avoid voter confusion and simplify election administration,
county election administrators generally try to create county
election precincts that track the boundaries of the various
political subdivisions in their jurisdiction, including each
city. Counties are required to complete election precinct
changes by October 1 of odd-numbered years. Thus, in
order to make it possible for the county to conform precinct
boundaries to a city's single-member-districts, it is helpful
to complete the city's redistricting before the county must
finalize its election-precinct boundaries on October 1.

Preparation and Planning Can Insure a
Successful Process

Because redistricting occurs only once per decade, cities
do not typically have a timetable and task list at their
fingertips for redistricting. Also, because of council turnover,
councilmembers rarely have any prior experience with the
topic. The city needs to get out in front of the issue and
work with staff and experienced redistricting experts to
develop and present an overview and a timetable of the
process for council before they receive inquiries from
their constituents about this topic and important deadlines
elapse. A councilwork session at about the time the census
is being taken (April 2020) that provides a redistricting
overview is not too soon to broach the subject to let the
council and the community know that “the city's got this." x

David Méndez, Bob Heath, and Joshua Katz are attorneys at
Bickerstaff Heath Delgado Acosta LLP. BHDA is a Texas firm
founded in 1980 with a practice devoted to representing state
and local governmental entities, and has represented cities in
every aspect of redistricting and Voting Rights Act litigation for
nearly 40 years.
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